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29.

According to the Town Planning Ordinance,

“’existing use’ (224 /F#£) in relation to a development permission area means a use

of a building or land that was in existence immediately before the publication in the

Gazette of notice of the draft plan of the development permission area.”
As we have explained to the appellant at the hearing of the appeal, we do not have the jurisdiction to
determine whether his claim that the use is an existing use is valid.
Our jurisdiction is limited by s.17B of the Town Planning Ordinance. Thus, we can only review
decisions by the Town Planning Board over whether any permission which may be granted under any
draft plan or approved plan should or should not be granted. In other words, if the appellant had been
refused temporary permission or had been granted temporary permission for less than 12 months, we
can decide whether any temporary permission should be granted, and for how long.
If the appellant wishes to establish his claim that the use is an existing use, he has to resort to the law
courts for a determination. If the appellant is correct that the use is an existing use, he does not have
to apply for temporary permission to the Town Planning Board.
However, unless his claim that the use is an existing use succeeds, he runs the risk of a prosecution
under the Town Planning Ordinance. Even so, under s.23(9) it is a defence to a prosecution, if the
appellant

"proves that -

(b) the development was an existing use, or in the case of land within an interim
development permission area, that the use of a building or land was in
existence immediately before publication in the Gazette of the notice of the
relevant plan of the interim development permission area;"

At the appeal hearing the Appellant argued and sought to establish that open storage was an existing
use at the Site. According to section 1A of the Ordinance the phrase 'existing use' in relation to a
development permission area means a use of a building or land that was in existence immediately
before the publication in the Gazette of notice of the draft plan of the development permission area.

It was made clear by a differently constituted Appeal Board in TPA 11 of 1998 that the Town
Planning Appeal Board has no jurisdiction to determine a claim that the use of an appeal site is an
existing use. The Appeal Board's jurisdiction is limited by s.17B of the Town Planning Ordinance. We
can only review decisions by the Town Planning Board determining whether any permission, which
may be granted under any draft plan or approved plan, should or should not be granted. If an
appellant wishes to establish a claim of existing use, he must apply to the courts for a determination.
If he is correct in his claim then he does not have to apply for permission from the Town Planning
Board.

At the appeal hearing the Appellant argued and sought to establish that open storage was an existing
use at the site. According to section 1A of the Ordinance, the phrase ‘existing use’ in relation to a
development permission area means a use of a building or land that was in existence immediately
before the publication in the Gazette of notice of the draft plan of the development permission area.
According to the draft plan, the existing use of the site on 18 June 1993 was residential in nature. This
was ascertained after an aerial survey and a land use survey carried out by Survey Officers of the
Planning Department.

It was made clear by differently constituted Appeal Boards in TPA 11 of 1998 and TPA 4 of 2000 that
the Town Planning Appeal Board has no jurisdiction to determine a claim that the use of an appeal
site is an existing use. The Appeal Board’s jurisdiction is limited by section 17B of the Town Planning
Ordinance. We can only review decisions by the Town Planning Board determining whether any
permission, which may be granted under any draft plan or approved plan, should or should not be
granted. If an appellant wishes to establish a claim of existing use, he must apply to the courts for a
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determination. If he is correct in his claim then he does not have to apply for permission from the
Town Planning Board.
It is, however, outside the jurisdiction of both the TPB and the Town Planning Appeal Board to
determine an appellant’s claim that the use of an appeal site is an existing use. This was made clear
by differently constituted Appeal Boards in TPA 11 of 1998, TPA 4 of 2000 and TPA 17 of 2003. The
Appeal Board’s jurisdiction is limited by section 17B of the Town Planning Ordinance. We can only
review decisions by the Town Planning Board determining whether any permission, which may be
granted under any draft plan or approved plan, should or should not be granted. If an appellant
wishes to establish a claim of existing use, he must apply to the courts for a determination. If he is
correct in his claim then he does not have to apply for permission from the Town Planning Board.
In TPA No. 11 of 1998, the Appeal Board then constituted ruled that the Town Planning Appeal
Board has no jurisdiction to determine a claim that the use of an appeal site is an existing one. The
Appeal Board’s jurisdiction is limited by section 17B of the TPO. The Appeal Board can only review
decisions by the TPB determining whether any permission, which may be granted under any draft
plan or approved plan, should or should not be granted. If the Appellant wishes to establish a claim of
existing use, she must apply to the courts for a determination. If she is correct in her claim then she
does not have to apply for permission from the TPB.
The Appeal Board finds that it is outside the jurisdiction of both the TPB and the Appeal Board to
determine a claim that the use of part of the Appeal Site by the Appellant is an existing use.
KX LEFZERBEGER (BT HEEN) AR TS T BHAEHE
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