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“28. We are empowered by section 17B(8)(c) to
award costs to the successful party on an appeal. Mr.
McNamara, on behalf of the TPB, asked for such an
order in the event of our dismissing this appeal, and
submitted a statement of the respondent’s costs incurred
on this appeal. On its face, the amounts incurred
appear reasonable and the question is whether, as a
matter of principle, we should exercise our powers
under section 17B(8)(c) in the respondent’s favour.
We conclude that, generally-speaking, we should not.
The Appellant is exercising a right conferred by a
statute to appeal against a decision of the TPB where,
by the nature of things, the TPB cannot be expected to



state fully its deliberations and reasons for refusing the
application. The appeal on behalf of the Appellant
has been conducted with dignity and restraint and there
are no exceptional circumstances in this case which
suggest that we should award costs against the
Appellant and, in effect, deter future appellants from
pursuing what, on its face, is an unfettered right of an
aggrieved party” (Paragraph 28 of Town Planning
Appeal No.3 of 1992)
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“17. We are provisionally of the view subject to
further representations on behalf of the appellants that
this is a proper case for awarding costs against the
appellants. The application was doomed to failure and
this should have been apparent to the appellants'
professional advisers. The appeal borders on the



12.

frivolous. We would therefore be prepared to entertain
an application for costs by the respondent, and will, if
necessary, convene a separate hearing for the
purpose.”(Paragraph 17 of Town Planning Appeal
No.12 of 1993)
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“86. Mr. Neoh asks for costs. Our practice is that
normally costs do not follow the event. Mr. Neoh
observed that on appeal the respondent advanced a new
case based on the alleged intrinsic value of the fish
ponds. He said that amounted, in effect, to "moving the
goalpost” between the time when the grounds of appeal
were given and the hearing of the appeal and is unfair.
But, fortunately, the appellant was able to deal with the
new case in its stride. Given the novel nature of the
appellant's approach which combines development with
environmental and ecological enhancement, we think it
right to allow the respondent greater
latitude.”(Paragraph 86 of Town Planning Appeal
No.13 of 1993)
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“30. The Town Planning Board has asked for costs. It
has not been the practice of the Appeal Board to award
costs to a successful party. This practice is ripe for
review. But until a new policy has been adopted, we
believe, in the circumstances, we should not order costs
against the appellant.”(Paragraph 30 of Town Planning
Appeal No.4 of 1996)
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“35. In the present case, we take the view that the
Appellant’s Appeal is frivolous and wholly without
merit. Although the Appellant chose not to make any
representation or submission to the Board on the
Review Application, which would have been the
appropriate occasion for the Appellant to put forward
his arguments addressed to the Appeal Board, he now
accuses the Board of not having fairly considered his
Review Application. Further, the way that the Appeal
was being conducted is far from being commendable.
We believe that the circumstances are such that we
would have seriously considered making an award of
costs against the Appellant. Nevertheless, as the
Respondent has not asked for any order for costs
against the Appellant, we will do nothing.” (Paragraph
35 of Town Planning Appeal No.6 of 2005)
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“24. The Respondent stated that they would not ask
for costs and hence although in contentious proceedings
the common law rule would be that costs would follow
the event, the Appellants would not be liable to the costs
that the Respondent has incurred.” (Paragraph 24 of
Town Planning Appeal No0.10 of 2006)

[FE - 24 ZIFNZ A FELHAZGAE NI @
B IRIE & 50957 15 A F A NEATFE 7 A R
FAFAGE R E -+ _LFFA NG AR IEZIFANMI LA -
(e if7 8 L FF  F 2006 4255 10 755 24 £ ]

16. S if7 47 ) |- 37 F [ 2008 E 5 3 GF
EZET > SrE im0 LFFZEAE (Anthony MJ Cooray ##%
B E O TE 1991 4 FEi R B DURE AT 127 5 BT
Zh o AA -FYEHLBARES  HEHREEGYEANT LN

MR R E BN R - AR AT R T RN T AR

“15. The general practice of the TPAB could be
presented as follows :

(i) In the vast majority of cases parties do not appear
to have asked for costs.

(if) In the six cases where the TPAB dealt with the
issue of costs, it did not adopt the “costs follow the
event” principle, except in one case. In all the
six cases there were circumstances which in fact
triggered or could have triggered a request for
costs.
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(iti) The TPAB has favoured awarding costs not as a
matter of course but only in exceptional
circumstances.

(iv) Exceptional circumstances would be where the
appellant’s case is “frivolous” or “wholly without
merit”; or where a party has not conducted the
case “with dignity and restraint” or has conducted
the case in a way “far from being commendable”;
or where a party has acted in an unfair manner
placing an undue burden on the other party.

(v) It would be safe to say that the TPAB would be
prepared to award costs if unacceptable behavior
of a party has resulted in wasted expenditure by
the other party.

16. We are of the view that the practice of the TPAB
not to award costs unless there are exceptional
circumstances to justify an award of costs is a sound
one. Just as an aggrieved applicant for planning
permission must be encouraged to appeal to the TPAB
without the risk of being burdened with costs if they
conduct their appeal with restraint and dignity, so must
the TPB be given every opportunity to defend its
decision before the TPAB, with a similar freedom, so
long as they conduct their case fairly and in a
professional manner. If the TPAB is to exercise its
independent planning judgment based fully and fairly on
an examination of all aspects of the appeal, it is
important to continue the current practice that has been
followed for the last 20 years.” (Paragraphs 15 and 16
of Town Planning Appeal No.3 of 2008)
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