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DECISION

1. This is an appeal by the Appellant pursuant to Section 17B of the Town
Planning Ordinance (“the Ordinance”) against the decision of the Town
Planning Board (“TPB”) on an application for review of the TPB
Decision not to entertain the planning application made by the Appellant

under Section 16 of the Ordinance.

Background

2. The site in question comprises Lots 287 (Part), 296 (Part), 298 (Part), 301
(Part), 302 S.A, 302 R.P., 303, 304, 306 and 307 (Part) in D.D. 119, Shan
Ha Tsuen, Yuen Long (“the Site”). The various private lots were held
under the Block Government Lease and demised for agricultural use. The
Appellant leased the site from the land owners and has been using it since

2004.

3. In 2004, there was an application by the Appellant under Section 16
which was refused by the TPB and on application for a review of the TPB
Decision, the application for review was also rejected. As a result, the
Appellant appealed to the Town Planning Appeal Board (“Appeal Board”)
and this was dealt with as Town Planning Appeal No. 6 of 2005. The
Appeal Board in its Decision dated 23" June 2006 dismissed the appeal
by the Appellant.




The Site was used by the Appellant since 2004 for the same purpose and
in the same modus operandi up until now. In this appeal, the Appellant
suggested that the use was one of temporary recycling materials transfer

station (TEERFLEYIRHELELL). The application was for approval for the

use to be allowed for a period of three years.

In the application under Section 16, the Appellant was represented by the
Authorised Agent, E & S Management Consultants Ltd. The Appeal
Board notes that this is the same consultant that represented the Appellant
in the appeal under Town Planning Appeal No. 6 of 2005. Attached to
Form No. S16-3 dated 19™ July 2006 (application number: A/YL-
TYST/331) is a supplementary statement prepared by the consultant.

The TPB rejected the application under Section 16 on the 15™ of
September 2006 and notified the Appellant in a letter dated 29"
September 2006.

The Appellant applied for a review under Section 17 in its application for
review dated 4™ October 2006. The TPB reviewed its earlier Decision

and dismissed the application for review on 22" December 2006.

The Appellant was notified of the decision of the review on 12™ January
2007 and on 17" of January 2007 the Appellant applied for an appeal to
the Town Planning Appeal Board under Section 17B(1) of the Ordinance.




The Site

9. The location of the Site has been described above and comprises about

12,500 square metre of land.

10.  The use of the Site was described as temporary recycling materials
transfer station with the Site divided into areas for storage, four trailer

waiting bays and six loading/unloading spaces according to the Appellant.

11. The site falls within an area zoned Village Type Development (”V”) on
the Approved Tong Yan Sang Tsuen Outline Zoning Plan (OZP). The
planning intention stated in the Schedule of Uses of the OZP is:

Planning Intention

The planning intention of this zone is to designate both existing
recognized villages and areas of land considered suitable for
village expansion. Land within this zone is primarily intended for
development of Small Houses by indigenous villagers. It is also
intended to concentrate village type development within this zone
for a more orderly development pattern, efficient use of land and
provision of infrastructures and services. Selected commercial and
community uses serving the needs of the villagers and in support of
the village development are always permitted on the ground floor
of a New Territories Exempted House. Other commercial,
community and recreational uses may be permitted on application
to the Town Planning Board.

12.  In the Explanatory Statement to the OZP, the following provisions are to

be noted :




13.

7.2.1 With the improvement in accessibility, there has been a rapid
proliferation of open storage uses (e.g. storage of building
materials, machinery) and car stripping yards in the Area,
particularly along Castle Peak Road, Tan Kwai Tsuen Road
and Kung Um Road. Such uses have prejudiced the
Government’s land-use intention in the Area.

7.2.2 The proliferation of open storage and workshop uses has led
to a degradation of the environment and created a number of
problems such as air and stream pollution, flooding, traffic
congestion and visual blight. More orderly development of
land for open storage uses that cannot be accommodated in
conventional godown premises is necessary to cater for the
growing demand.

7.2.5 Since there are three recognized villages in the Area,
sufficient land has to be reserved for the future expansion of
these existing villages.

At the time of the application under Section 16, there was one objection
filed by the villages in Shan Ha Tsuen (L] N#). By the time of the
application for review, another 11 objections were filed. These objections

were in the same format and signed by different people.

Open Storage

14.

In order to determine which guidelines or principles should be applied, it
is first necessary to ascertain the actual nature of the Site. Whilst the
description of the use is that of temporary recycling materials transfer
station, there is no dispute that there are only four covered areas and the
vast majority of the Site was actually used as open storage. According to
the Town Planning Board Guidelines for Application for Open Storage

and Port Back-up Uses under Section 16 of the Town Planning Ordinance
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15.

16.

(TPB PG-No. 13D), where a site contains storage areas exceeding 50% of
the site in open space, it will be defined as open storage use. Furthermore,
according to the description of the Appellant in relation to how the site
was used, it was really to store the materials so that they can then be
picked up and delivered to other areas. As a result, whether by definition
or as a matter of fact, the Appeal Board has no hesitation in concluding.

that it is an open storage use.

This was also the finding of the former Appeal Board (“the Board”) in
2006.

This Appeal Board’s attention was drawn to TPB PG-No. 13D
promulgated by the TPB in November 2005 where planning guidelines for
open storage areas are laid down. It categorises areas used for open
storage into four categories. The subject Site is designated as Category 4.

The criteria governing whether an area designated as Category 4 can be

used as an open storage are .

2.5 Category 4 areas are areas with ponds or wetland or with
extensive vegetation or close to environmentally or
ecologically sensitive areas, areas which are mostly used
for residential purpose or proposed for such purposes,
areas near existing major village settlements or areas
subject to extremely high flooding risk. Applications for
open storage and port back-up uses in Category 4 areas
would normally be rejected except under exceptional
circumstances. For applications on sites with previous
planning approvals, and subject to no adverse
departmental comments and local objections, sympathetic
consideration may be given if the applicants have
demonstrated genuine efforts in compliance with approval
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conditions of the previous planning applications and
included in the applications relevant technical
assessments/proposals, if required, to demonstrate that
the proposed uses would not generate adverse drainage,
traffic, visual, landscaping and environmental impacts on
the surrounding areas. The intention is however to
encourage the phasing out of such non-conforming uses
as early as possible. Since the planning intention of
Category 4 areas is to phase out the open storage and
port back-up uses, a maximum period of 2 years may be
allowed upon renewal of planning permission for an
applicant to identify suitable sites for relocation. No
further renewal of approval will be given unless under
very exceptional circumstances and each application for
renewal of approval will be assessed on its individual
merit.

No Special Circumstances

17.

18.

The Appellant is unable to adduce any argument or evidence that there is
any- special circumstances which would justify the application. For
instance, no area of similar category has been approved by the TPB for
use as open storage, there were a number of objections from the villagers
and importantly, the Appellant failed to submit the necessary assessment
or proposal to justify that there is no adverse impact on the environment,

the drainage and the traffic.

The TPB also pointed out that the use of the subject site as an open
storage would not be compatible with the surrounding areas. To the
northwest and west of the site is Shan Ha Tsuen; in the southeast, there is
a few houses that have been built and some are actually completed. There

are also other applications for village type houses which are being
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19.

20.

21.

22.

processed. As a result, the Appeal Board accepts that the use of the
subject site as an open storage area would hinder the orderly development

of the village in the area.

The TPB refers back to paragraph 7.2.1 of the Explanatory Note of the
OZP highlighting that the increased use of open storage in the area will

prejudice the Government’ s land use intention in the Area.

There was a supplementary statement that was attached to the Section 16
application. However, that supplementary statement merely provides a
sketchy plan showing the layout of the Site but fails to identify how the
drainage within the subject Site would be connected to the public drainage
system. The Appellant pointed out that since the Appeal Board Decision
in 2006 was rendered, there was some change namely certain drainage
works were being constructed to the southeast and east of the Site. There
is, however, still no information provided to show that such drainage
works was for public drainage as opposed to drainage works connecting
certain houses to the public drainage system nor is there any evidence or

explanation how that would be connected to the subject Site in any event.

There is also no assessment of the impact on transport save and except to

point out that there would be six lorries being used per day.

Furthermore, insofar as the impact on the environment is concerned, and
given that the materials that are being stored pending pickup and
transferred to other locations include computer waste and other electronic

waste products which may deteriorate in a way such as to contaminate the
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23.

24.

25.

26.

water and soil, the Appellant also failed to provide any assessment to
show that either such impact would not arise or that there are measures

that would address them.

In the premises, the Appeal Board is not satisfied that there is any

justifiable reason for granting this apppeal.

There is also a concern about establishing a precedent for others similar
situations such as a Category 4 area whereby open storage space is
allowed in the absence of any special circumstances or justification on

how the drainage, environment and traffic impact would be addressed.

The Appellant called one witness (E£51) who gave evidence saying that
he does not object to the development. He also pointed out that in fact
one of the objection letter allegedly signed by one villager (4E/ZLE))) was
actually not signed by him. Be that as it may, the Appeal Board still
considers that there are still a number of objections and importantly, the

Planning Guidelines are not complied with in this application.

In the submissions of the Appellant, he pleaded that he has no more
financial resources to fund any other studies as it has been used up in
engaging the consultants (the Appeal Board notes that the consultant has
been engaged in the 2004 as well as in this application). Whilst the
Appeal Board sympathizes with the financial position of the Appellant,
that is not justifiable in granting the appeal. The Appellant also suggested

that if the appeal is allowed, he will then make submissions on how to




27.

address the environment, drainage and traffic impact. The Appeal Board
does not accept that, as without such justifications, the application and
appeal could not be allowed. It is up to the Appellant to prepare such
assessments and studies and provide proposals to address these possible
impacts and submit them with the application rather than to provide them
after an application is allowed. The Appellant ought to be aware of that
given that he has been notified of the same points in his 2004 application

and in this application.

The Appellant also pointed out that he could submit further new evidence
regarding the support of his application from the villagers in due course.
The Appeal Board reminded the Appellant that he had been notified of the
need to file documentary as well as witness evidence well before the
hearing. The Appellant accepted that he was aware of that but he has
simply failed to do so. The Appeal Board is not minded to allow further
evidence to be adduced because even if there were support from the
villagers, the planning intention and guidelines would still have to be
complied with. The objection or support from the villagers is one of the

many factors that have to be considered and is not overriding.

Conclusion

28.

We dismiss the Appeal of the Appellant.
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Ms. Teresa CHENG Yeuk-wah, BBS, SC, JP

(Chairman)
Mr. Paul CHAN Kam-cheung, JP Ir. Dr. LI Chi-kwong
(Member) (Member)
Mr. Derek Emory YEUNG Ting-lap Mr. Stephen YIP Chun-nam, MH, JP
(Member) (Member)
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