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DECISION

(1)  This appeal concerns a failed planning application for permission to build
a 2-storey house with the benefit of a minor relaxation of the generally
permitted plot ratio.

(2) The appeal site is in area zoned ‘Residential (Group D)’, commonly
referred to as ‘R(D)’, on the approved Pak Kong and Sha Kok Mei
Outline Zoning Plan No. S/SK-PK/11.
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This appeal arises from the second unsuccessful planning application that
the appellant has made in respect of the development of the appeal site.
Her first application in 2007 was for planning permission to build a 3-
storey house of a plot ratio of 0.54 with the benefit of a minor relaxation
of the building height and plot ratio. On 12.10.2007, this application was
rejected by the Rural and New Town Planning Committee of the Town
Planning Board (RNTPC) on the grounds that the proposed plot ratio and
building height were excessive and that granting planning permission
would set an undesirable precedent. The appellant did not seek a review
of the decision by the Town Planning Board.

The appellant made a second application in which the number of storeys
of the proposed house was reduced from 3 to 2 with a resulting reduction
of building height from 8.23m to 6m. The plot ratio was reduced from
0.54 in the previous application to 0.36. This reduced plot ratio of 0.36
being still in excess of the prescribed plot ratio of 0.2, the appellant asked
for a minor relaxation of the development restriction.

On 18.07.2008 this application was rejected by the RTNPC for the
following two reasons:

(a) The proposed development was not in line with the planning
intention of ‘R(D)’ zone which was for improvement and upgrading
of existing temporary structures within the rural areas through
redevelopment of existing temporary structures into permanent
buildings. The proposed relaxation of plot ration from 0.2 to 0.36
was not considered minor in scale. No strong justifications had been
provided to merit a departure from the planning intention; and

(b) The approval of the application would set an undesirable precedent
for other similar applications within the ‘R(D)’ zone. The
cumulative effect of approving such application would have adverse
impact on the infrastructural provision in the area.

The appellant applied to the Town Planning Board (the Board) for a
review of the RNTPC’s decision and on 02.08.2008 the Board rejected the
application affirming the rejection reasons given by the RNTPC.

The appellant in her appeal argued that the proposed development was a
suitable development in the ‘R(D)’ zone; that a house of the proposed
development density would have no serious impacts on the surrounding
area; and that the approval of her application would unlikely set a bad
precedent. She also claimed that her personal circumstances deserved
special consideration for a favourable decision.
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We begin our assessment of the merits of the present appeal with an
examination of the planning intention of the ‘R(D)’ zone.

The planning intention of the ‘R(D)’ zone is set out in the Notes of the
Zone as follows: ‘This zone is intended primarily for improvement and
upgrading of existing temporary structures within the rural areas through
redevelopment of existing temporary structures into permanent buildings.
It is also intended for low-rise, low density residential developments
subject to planning permission from the Town Planning Board’.

Redevelopment of residential buildings is an ‘always permitted’ Column
1 use, whereas new residential buildings are Column 2 uses which may
not be built without first obtaining planning permission. The proposed
house is a new residential development which falls under Column 2.

Any new development or redevelopment of a ‘House’ or ‘flat’ must be
within the building height and plot ratio restrictions prescribed in
paragraph (b) of the Remarks Column of the Notes of the Zone, namely,
maximum height of 6m and maximum plot ratio of 0.2 (except in the case
of redevelopment of an existing house where the building area and height
of the existing house prevail if greater than the restrictions prescribed in
the Notes).

Paragraph (c) of the Remarks provides that minor relaxation of the height
and plot ratio restrictions may be permitted by the Town Planning Board
‘based on the individual merits of a development or redevelopment
proposal.” The Explanatory Statement in paragraph 9.3.1 explains what
the Board is looking for in terms of ‘individual merits’: ‘To provide
flexibility for innovative design adapted to the characteristics of
particular sites, minor relaxation of the plot ratio and building height
restrictions for residential development may be considered by the Board
through the planning permission system. Each proposal will be
considered on its individual merits’.

The words italicized by us set out clearly the principle that governs the
Board’s discretion in permitting minor relaxation of building density
restrictions. The appellant has not submitted any justifications, which are
based on innovative design adapted to the characteristics of the appeal site,
for minor relaxation. The only justification that her consultant offered
related to the personal circumstances of the appellant.

The appellant’s personal circumstances are (a) that her husband has
limited mobility and will likely need private vehicular transportation to
the proposed new house necessitating parking on site (b) that her daughter
after marriage would not be able to afford a house of her own and could
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live on the proposed upper floor. It is a well accepted principle of
planning law that personal circumstances of an applicant are generally not
considerations relevant to a planning application. We do not see any
compelling reason to deviate from that principle, keeping in mind that
once planning permission is granted the appellant is free to do with the
land as she pleases, including sale of the land to an outsider. Having said
that, we note that the Town Planning Board had considered these personal
circumstances and had decided that the refusal of planning permission
would not cause any hardship to her (See paragraph 127 of the Minutes of
the confirmed minutes of the 922" meeting of the Town Planning Board
held on 31.10.2008). We also note the uncontested submission of the
respondent that according to the prevailing government policy the appeal
site is not suitable for private vehicular access and parking, and, that as a
result the appeal site may not address her husband’s special need. As
much as we appreciate that the appellant’s request for sympathetic
consideration may be genuine, we are unable to conclude that the
appellant had made a convincing case for minor relaxation.

We now consider whether the appellant has made a compelling case that
the proposed house of the proposed dimensions is a desirable
development. The site itself is not ideally suited to a residential
development and the appellant has to rely on the acquisition of some part
of the adjoining government land to implement her development proposal.
We noted above that it is not the relevant land development policy to
permit vehicular access to and parking on the appeal site and similar sites
in the area. We also note that the proposed building will necessitate the
closing of a footpath which runs through the appeal site and provision of
an alternative route. While the appellant has suggested an alternative
route running through neighbouring government land, she has not
submitted any firm proposal with the approval of the relevant government
agencies and to the satisfaction of the affected local residents. In these
circumstances we are unable to agree with the appellant that the proposed
development is a desirable development in the ‘R(D)’ zone.

We now turn to the question of setting a bad precedent. So far, the Town
Planning Board has turned down all previous nine applications in the
‘R(D)’ zone for similar residential developments, except one. That
successful application concerned the redevelopment of an existing
residential development, an always permitted development under Column
1, which came before the Board only because the developer was seeking
permission for minor relaxation of prescribed building restrictions. The
Board had consistently followed a policy of not allowing the ‘R(D)’ zone
to be used as if it were a zone intended to promote new private houses.
This is understandable: As clearly stated in paragraph 9.3.3 of the
Explanatory Statement, ‘R(D)’ zone ‘provides the opportunity and
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incentive for private owners or developers to improve and upgrade the
area’ by encouraging the redevelopment of existing houses, but not the
building of new houses. Had the Board granted permission for the
presently proposed new development, in the particular appeal site with the
relaxed planning restrictions, it will find it difficult to reject similar
applications. The Board cannot be faulted for fearing that more of similar
applications would follow if its strict stance is relaxed in the present case.
We find against the appellant on this ground too, which is closely
interwoven with the substantive objections to the application.

(17) In the result we dismiss the appeal without any order for costs.

Professor Anthony M J Cooray

(Chairman)
Dr. Eugene Chan Kin-keung Ir. Ng Kwok-chun
(Member) (Member)
Miss Winnie Ng Mr. Louis Pong Wai-yan
(Member) (Member)
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